Introduction
Under the American Rule 14a-8 of the Securities Exchange Commission, minority shareholders with a relatively small amount of a company's securities have the opportunity to 'have a say' on significant corporate matters by means of the submission of proposals in the proxy materials. This governance mechanism has become widespread and trendy as it enhances the communication between shareholders and the management, as well as among shareholders themselves. In particular, its popularity has notably increased among social activists, as such rule is an attractive tool for them to achieve corporate social accountability. Consequently, social proposals of shareholders are being considered a useful tool in shifting the strategic direction of companies in a more sustainable direction. The court case Lovenheim v. Iroquois Brands, Ltd. 1 illustrates one of the first relevant attempts of shareholder involvement in corporate social policies by means of a shareholders' proposal. 2 In essence, it deals with the * PhD Fellow Maastricht University. 1.
Lovenheim v. Iroquois Brands, Ltd. (1985) 659 D.C. Cir. 1970 ) opened the debate on corporate democracy foundations concerning shareholders. Medical Committee for Human Rights, shareholder of Dow Chemical Company, wanted to include a proposal recommending ceasing the manufacturing of napalm (aluminium soap made of naphthenic and palmitic acids used in warfare) used during the Vietnam conflict. The product was developed in cooperation with the US Army. Dow Chemical Company declined the inclusion of the proposal based on the exclusion that was promoting 'general economic, political, racial, religious, social or similar causes' and that it was dealing with a 'matter relating to the conduct of the ordinary business operations'. The SEC considered that such inclusion was in accordance with Rule 14a-8. However the court held that the determination by the SEC was reviewable as there was no basis for the exclusion based -among other reasons -on which the foundations of Rule 14a-8 relied on the philosophy of 'corporate democracy'. empowerment of a minority shareholder voicing his concern about a social issue and confirms that the integration of social policies within large public corporations is not exclusively the domain of management. Minority shareholders can foster such a task as well.
Is it possible for minority shareholders to pressure the management to use the company's assets in a more socially responsible but likely less profitable manner? This paper analyzes the chances for minority shareholders in American large public companies to include proposals in the company's proxy materials with the aim to question the current corporate policy. Additionally, it also implies that the increasing submission of social proposals in a country traditionally promoter of a shareholders' primacy model along with the scare activity of shareholders' proposals in Continental European jurisdictions is fostering the process of converge between the main corporate governance models; the shareholder-oriented model and the stakeholder-oriented model, respectively.
The Social Proposal of Peter Lovenheim
In 1981, Peter Lovenheim became a minority shareholder of Iroquois Brands, Ltd. (Iroquois). With two hundred shares of common stock, Lovenheim was optimistic about the company's performance in the natural and healthy food market. 3 A few months later, he realized that the company was distributing gourmet French pâté de foie gras (pâté), the manufacture of which he believed involved a form of animal cruelty consisting of the process of force-feeding geese to enlarge their livers and thus producing a larger quantity of pâté. 4 Lovenheim decided to take action and submitted a shareholders' proxy proposal ruled under Section 14a-8 in the Securities Exchange Act of 1934 (Rule), to be included in the company's proxy material in advance of the annual shareholders' meeting to be held in May 1983. 5 The proposal consisted of a request for the company to investigate the process of producing the pâté and, thereafter, inform the shareholders of the outcomes through expert consultation by means of a special committee. The report was meant to conclude whether the production involved a type of animal cruelty and, if this was the case, to determine whether or not the continued distribution of the product should cease until a more humane production method was implemented. 6 As the control over ordinary business operations has always been part of managers' discretion in the United States (US), in that time, for an individual minority shareholder, it seemed almost impossible to directly request the discontinuity of the product, 7 nor would it have been possible to accuse the company of distributing a product which was produced with the involvement of a form of animal cruelty. Such type of action could have been seen as a general political demand. Instead, the proponent asked the company to take notice, by means of a special committee, of the likely infringements in the production of one of its products that presumably involved forms of animal cruelty. 8 This strategy was good and, if the proposal would be accepted, the internal committee would likely prove that there was a social issue involved. In Lovenheim's first attempt, Iroquois included the proposal in the proxy materials, but the management, firmly resistant, recommended voting against it, as the product represented a small percentage of the company's business. 9 Lovenheim was, however, able to gather over 5 percent of the casting votes, which he considered a good result, and decided to pursue a second attempt. Yet a few months later, the Securities Exchange Commission (SEC) revised the Rule and added new provisions of eligibility and exclusion, a revision, which was interpreted as a restriction in detriment of the shareholders to access the proxy materials. 10 The new eligibility provisions required the proponent to hold at least 1 percent or $1,000 worth of the corporation's stock and to have held it for at least one year prior to submitting the proposal. Moreover, the new provisions would exclude those proposals relating to business operations, which accounted for less than 5 percent of the issuer's total assets and for less than 5 percent of net 5. Telman 2012. At the moment, Lovenheim became a minority shareholder of Iroquois; he was the Government Relations Counsel for the Human Society of the US in Washington, DC.
6.
Ibid.
7.
In that time, the proponent did not afford sufficient resources for a proxy war threat. 8.
Telman 2012.
9.
Ibid. Iroquois management gave the following reasons for its opposition: "(1) Iroquois exercised no control over the production of the French pâté; (2) the product is tested and approved by the Federal Food and Drug Administration (FDA); (3) it is unnecessary to form a panel of directors to study an issue over which the board has no control; and (4) the product in question 'represents an infinitely small percent of Iroquois' sale and profits' -in fact the expert consultation called for in the proposal would entail costs in excess of the expected profitability of the product." 10. Lazaroff 1997, pp. 33. earnings and gross sales and were not otherwise significantly related to the issuer's business. With this opportunity, Iroquois, supported by a 'no action letter' 11 issued by the SEC, opposed to the social requirement for approval in the forthcoming shareholders' meeting. Lovenheim went to court seeking an order to reverse such an action. Lovenheim v. Iroquois Brands, Ltd. concerned the interpretation of Rule 14a-8(i)(5) based on the economic and social significance given to a particular business. Iroquois excluded the proposal from the proxy materials because the product in question did not satisfy the threshold of Rule 14a-8(i)(5) and its pâté operations were not 'otherwise significantly related' to the business. 12 The defendant stated that the SEC wanted to add an economic interpretation to the exclusion. 13 The plaintiff argued that his proposal was significantly related to the firm's business and that the exposed exclusion should not be interpreted as purely economic as other non-economic tests of significance, social or ethical, could also be applicable. Despite the economic insignificance of the pâté operations, the plaintiff received the requested preliminary injunction relief from the court. 14 The court concluded that although the SEC had adopted a 5 percent test of economic significance in its last revision, the proposals were to be included notwithstanding 'their failure to reach the specified economic threshold if a significant relationship to the issuer's business was demonstrated on the face of the resolution or supporting statement'. 15 Overall, the court stated that the meaning of 'significantly related' is not limited to economic significance; 16 meaning that there was room for ethical and social pro-11. No-action letters are issued by the SEC staff expressing that it will not pursue action against the company if the proposal is omitted. 12. According to the defendant statements, Iroquois in that moment obtained "…. annual revenues of $141 million with $6 million in annual profits and $78 million in assets. In contrast, the pâté sales were just $79,000 last year, representing a net loss on pâté sales of $3,121. Iroquois was having only $34,000 in assets related to pâté. Thus none of the company's net earnings and less than 5 percent of its assets were implicated by Lovenheim's proposal. The levels were obviously far below the 5 percent threshold set forth in the first portion of the exception claimed by . In relation to the court's decision there were four relevant interpretations: "…(1) the rule itself was ambiguous; (2) the SEC previously had required inclusion of important social policy questions even where less than 1 percent of the firm's assets or earnings were implicated by the question; (3) in adopting the present 5 percent threshold tests, the SEC said proposals falling short of the thresholds still must be included if their significance appeared on the face of the proposal; (4) the earlier Medical Committee decision implied that proposals involving general political and social concerns were acceptable…" 15. 618 F. Supp. 554, 556 n. 2 (D.D.C. 1985) 3.1 From Social Proponent to Social Activist Even though Lovenheim's proposal was finally admitted to be included in the proxy materials, he only received the support of less than 8 percent of the casting votes. The result was insufficient to convince the shareholders' meeting to approve examining the existence of any form of animal cruelty within the pâté production. This raises the question of whether or not Lovenheim's action was ultimately a failure. In a certain way, it was a failure, as it did not convince the shareholders' meeting or the managers, to examine the geese-feeding process. However, it is worth noting that after the court decision, Iroquois sold the pâté unit, exemplifying a change in the business direction. Thus, the Rule served as an effective mechanism for influencing managerial decisions. Indeed, it was not that relevant that the company never assigned funds and time to examining the social issue, nor it incorporated new social policies within its operations. Just the decision to divest the questioned unit in itself was a clear indication of the empowerment of a minority shareholder achieving its goal. After Lovenheim's court decision, there was a new legal precedent confirming the empowerment of minority 'social' shareholders via proxy solicitations. Peter Lovenheim became a social activist. Social proposals of a shareholder may easily result in corporate activism. This type of activism basically arises from shareholders' expectations of social result. 20 Contemporary literature on corporate social responsibility issues regards shareholders' proposals as tools of activism. 21 Typically they are associated with the claims of minority shareholders and the expression of 'shareholder democracy' 22 within large public corporations. Social activists tend to be motivated by social reform and, therefore, seek changes to corporate policies. The economic power and visibility of companies are good reasons for pursuing social changes by means of corporate activism. 23 In common practice, activist shareholders are, for example, interested in the disclosure of the environmental files of the company, the term of contracts with suppliers, the employment of child labour and the end of testing products on animals. In addition to this, they will organize media campaign for better results. 24
Shaping a Long-Term Corporate Strategy
It has been stated that minority shareholders in public firms do not have enough power to influence the management in pursuing changes on corporate policies. 25 Corporate law provisions of most jurisdictions grant the authority over corporate affairs to the board of directors and its hired officers who also served for the protection of minority shareholders' interests. 26 However, the influence of shareholders over managerial decisions has been notably increasing as investors decided to take an active position towards social, environmental and governance issues. 27 Non-financial performance has targeted corporate boardrooms more than ever as investors believe that environmental and social issues can have a significant impact on shareholder value on a long-term basis. 28 Currently, this battle is being fought by activist institutional investors, who are in a better position to pursue new corporate directions than dispersed individual investors. 29 Institutional investors, in defending their financial interests, pursue corporate activism, so it is questionable why they would be interested in pursuing social changes. For those who are not social activists per se, the impact of sustainable development within businesses has led shareholders to take notice of the claims of all the 20. Amann et al. 2007 : "…activism includes all actions and procedures undertaken by one (or several) characteristics of the firm in order to better respond to his or their financial, social or ethical expectations… activism is the expression of a governance mechanism used by companies which allows all shareholders to express their voice in numerous domains regardless of their participation in the capital…" 21. Initiative is an international network of investors committed to incorporate in their businesses environmental, social and governance factors. They believe that "the generation of long-term sustainable returns is dependent on stable, well-functioning and well-governed social, environmental and economic systems". In incorporating sustainability issues in their investment decision-making and ownership practices, six principles must be put into practice. Principle 1: incorporate ESG issues into investment analysis and decision-making processes; Principle 2: be active owners and incorporate ESG issues into ownership policies and practices; Principle 3: seek appropriate disclosure on ESG issues by the entities in which investing; Principle 4: promote acceptance and implementation of the Principles within the investment industry; Principle 5: work together to enhance effectiveness in implementing the Principles; and Principle 6: report on activities and progress towards implementing the Principles. See <www. unpri. org/>. 36. The Carbon Disclosure Project (CDP) is an international, not-for-profit organization which provides a system for companies and cities to measure and disclose their impacts on the environment and natural resources with the aim to take action to reduce them. See <www. cdp. net/ en -US/ Pages/ HomePage. aspx>. 37. Hirst 2011.
termism. 38 This new legal form of companies pursues profits while also considering benefits to society. 39 Companies with benefits have an explicit social or environmental goal, and give shareholders' additional rights to hold the board and managers accountable for the interests of multiple stakeholders. 40 A social issue can firmly impact companies' risk management and financial performance. The message for directors is clear: a company's social and environmental policies correlate strongly with its risk management strategy and ultimately its financial performance. 41 Accordingly, directors should address social issues with particular attention in lieu to reduce potential liabilities. For example, a useful tool is to count with due diligence processes that assess and reduce corporate involvement in human rights abuse. 42 Thereby, boards can be shielded against mismanagement claims originated by shareholders. In Lovenheim v. Iroquois Brands, Ltd., it was argued by the company that the examination of a social issue within the company's operations could likely increase its financial costs that would, in turn, end negatively in the decrease of the stock price. It is quite likely that those who voted against Lovenheim's proposal were focusing exclusively on the return of their financial investment in Iroquois. Companies with dispersed stock ownership will, in general, give rise to diverging interests. Probably the majority of uninformed shareholders will vote in consideration to their financial return before expressing 38. Benefit corporations are companies created under American corporate law and should not be confused with 'B Corps,' which refers to companies certified by the NGO B Lab to meet specific standards for social and environmental performance. Companies with benefits have gained the attention of key market players seeking responsible investments. See <www. forbes. com/ sites/ theyec/ 2014/ 05/ 30/ why -consider -a -bene fit -corporation/>. See also <www. economist. com/ node/ 21542432>. Also in <www. huffingtonpost. com/ gov -jack -markell/ public -benefitcorporation_ b_ 3635752. html>. Benefit corporations are legal creations under US law. Twenty-eight American states have passed benefit corporation legislation. The legal framework de-regulates the purpose of a corporation, giving businesses the additional freedom to consider stakeholders in addition to profit. More information about Benefit Corporations can be seen in <http:// benefitcorp. net/>. B Corps are certified by the non-profit company B Lab, to meet rigorous standards of social and environmental performance, accountability, and transparency. Nowadays, there is a growing community of more than 1,000 certified B Corps from 33 countries and over 60 industries. More information about B corps can be seen in <www. bcorporation. net/>. 39. See <www. newyorker. com/ magazine/ 2014/ 08/ 04/ companies -benefi ts>: "…Shareholders can sue its directors for not carrying out the company's social mission, just as they can sue directors of traditional companies for violating their fiduciary duty…At a B corp, though, shareholders are just one constituency. Patagonia doesn't need to worry about investors' opposing its environmental work, because that work is simply part of the job…". 40. For B corps "…adopting the B Corp legal framework to expand the definition of the 'best interests' of the corporation should reduce the liability for Directors and Officers by creating legal protection (called 'safe harbor') for them to take into consideration the interests of multiple stakeholders when making decisions, particularly when considering financing and liquidity scenarios. Adopting the B Corp legal framework will, however, give shareholders additional rights to hold Directors and Officers accountable for taking into consideration these same interests when making decisions…" 41. E&Y shareholders; press boards on social and environmental risks. their concern on non-financial aspects of the company. The shareholders of Iroquois were not interested to spend time and money in a social aspect that was of insignificant economic relevance for the company. The adoption of a sustainable or long-term corporate strategy has been reinforced during the last decades, particularly after the appearance of the continual debate concerning the 'goal' of companies. The debate over the corporate goal of companies started in 1932 as a result of the dispute between two corporate scholars, Adolph Berle and Merrick Dodd. The first, co-author of the Modern Corporation, 43 argued that all powers granted to the management are at all times exercisable only for the benefits of the shareholders. Against this view, Dodd claims that the business corporation is an economic institution which has a social service as well as a profitmaking function. 44 The question was whether companies should focus in maximizing shareholders' wealth or if there was a broader social purpose that also served the interests of stakeholders like customers and employees and even the society as a whole. Decades later, in 1970, Milton Friedman's article in the New York Times Magazine 45 received much attention from scholars and the public. Against the idea of a broader social purpose of companies, the scholar stated that "the social responsibility of business is to increase its profits". Moreover, during the 1970s, economists from the Chicago School of free market, played an important role to raise the shareholder-primacy thinking among the academia arguing that the proper goal of corporate governance was to make shareholders as wealthy as possible. By the end of 1990s, the shareholder wealth maximization was the only proper goal of companies. 46 However, the decline of this shareholder primacy model was closer than expected. After major business scandals in the beginning of the 21st century and the financial crisis of 2008, the shareholder primacy view became firmly questioned. 47 The assumption that companies were 'owned' by shareholders solely interested in the maximization of profits was said to be embedded in economic theories. 48 Excessive risk taking and accounting frauds were a consequence of the shareholder value maximization. In the US, a country strongly characterized for embracing a shareholder-oriented model, started being questioned for promoting a model that was having no legal support. 49 The decision-making strategy that integrates social and environmental elements allows the board to better resolve conflicts among diverging shareholders' interests. For example, some shareholders expect to receive early dividends by the end of the year, others might want to give priority to an investment plan on research and development, and others might be interested in exploring new market opportunities by means of a strategy of diversification. Companies desire to attract investors with longterm horizons rather to cope short-term performance pressures originated from active traders. 50 Recent studies have demonstrated that 'long-term investors lead to a range of corporate behaviours that increase shareholder value'. 51 Thus, a long-term corporate strategy should be the path to balance diverging shareholders' interests. In shareholder-oriented systems there are minimal incentives for shareholders to vote guided by the public interest. The term 'public interest' has little presence in corporate law doctrine. 52 By contrast in stakeholder-oriented systems the public interest is the foundation of the corporate legitimacy. 53 It is worth questioning whether Rule 14a-8 should be an incentive to address the notion of public interest in a system highly devoted to the maximization of profits. 54 When viewing companies as social enterprises, making profits for shareholders must be seen as a tool for enhancing the public interest and not as a goal in itself. 55 Thereof, the Business Judgement Rule might well serve to incorporate social standards in the corporate direction 56 as the law provides for managerial discretion to advocate the public interest. 57 But, if the management is failing to incorporate social policies, it is defensible that responsible shareholders are willing to do so. It has been argued that when the power to make strategic decisions is fully concentrated in the hands of the management, it seems to correlate with poor production 50. Beyer, Larcker & Tayan 2014 . 51. Harford, Kecskes & Mansi 2015 . 52. Lee 2012 . Article. 2:8 of the Dutch Civil Code, the duty to take the interests of others: "Under Dutch law, shareholders -unlike management and supervisory boards -are in principle not required to be guided by the interests of the company and its affiliated enterprise. Shareholders may therefore in principle give priority to their own interests, with due regard for the principles of reasonableness and fairness. Based on these principles, however, larger shareholders are considered to have a certain responsibility towards other parties. Paragraph 9 of the Code's preamble provides: 'The greater the interest which the shareholder has in a company, the greater is his responsibility to the company, the minority shareholders and other stakeholders'." "Institutional investors in particular are being called upon to accept greater responsibility. Although the Code recognises such investors act primarily in the interest of their ultimate beneficiaries or investors, it also provides that 'they have a responsibility to the ultimate beneficiaries or investors and the companies in which they invest, to decide, in a careful and transparent way, whether they wish to exercise their rights as shareholder in a listed company' (IV.4)." 54. Parkinson 1993 . 55. Ibid. 56. Stout 2012 . 57. Elhauge 2005 . The author makes a theoretical explanation on the way management discretion is exercised; which is through moral and social norms.
beneficing social performance. 58 Those with an interest in it or affected by it are thus willing to get involved in strategic processes. Moreover, it could be argued that social proposals should serve the public interest in a similar approach, since institutional investors are being called to engage with companies in a long-term perspective. Although this debate is beyond the scope of this paper, it should be noted that in Medical Committee for Human Rights v. Sec 59 (the first relevant court case dealing with shareholders' social proposals), jointly with Lovenheim v. Iroquois Brands, Ltd., the concept of public interest was considered by the judges as favouring a social cause. Presumably, behind a social shareholders' proposal, the principle of shareholder democracy 60 converges with social welfare in a manner to assure an effective representation of the public interest in strategic decisions.
3.3 The Risks of Excessive Shareholder Empowerment Shareholders' proposals based on self-interested purposes -different from the interests of the company as a whole -have been addressed in the form of legal standards. For instance, the recent financial crisis permitted to discuss whether institutional investors should be subject to behavioural standards in the same manner as directors. 61 In that sense, the relation between institutional investors and their engagement with companies on a long-term basis has turned into a legal standard. 62 Such demand for greater accountability on institutional investors should be aligned with shareholders' proposals regulation. As a result, the shareholders' meeting will be better informed and prepared to vote on a social issue. The debate on the amount of power that should be given to shareholders within large public companies is continuing. On the one hand, advocates of shareholder democracy argue that shareholders have a monitoring role regarding corporate activities and that they should have more influence on managerial decisions to increase corporate accountability and discipline management. 63 But, such claim for major shareholder intervention is based on the improvement of corporate performance and shareholder value. 64 Nowadays, the biggest concern regards hedge fund activism firmly pursuing changes for the immediate increase of stock market prices. Supporting the doctrine, 'the case for increasing shareholder power' may convert Rule 14a-8 into a double edge sword. Although, recent studies have argued that the intervention of activist hedge funds could serve the long-term interest of companies and shareholders, 65 some scholars have firmly addressed the critical situation of companies targeted by activist hedge funds pursuing self-serving interests. 66 Such aggressive form of activism causes adverse effects on the rest of the shareholders, employees, communities and the economy. These effects are recognized in the corporate literature, since it has attributed the negative effects of activism of short-term investors in underperforming companies.
The type of shareholder as described will try to pressure the management to take decisions based exclusively on the maximization of profits and leaving any social or environmental policies out of the corporate agenda. 67 For other scholars, minority shareholders' activism in the form of social proposals could be used to pursue self-serving interests. Shareholders may use their power simply to advance activist causes on social and political topics without taking into account the interests of the company as whole. 68 As a result shareholders' proposals can leave the company in a disadvantaged position. As a way to restrain behaviour based on self-interest, some authors, who are firm opponents of shareholder interventions, have recently argued that the Rule should require major disclosure of the proponent's motivations, goals or economic interests, which would lead the shareholders' meeting to take decisions better based on the company's best interests. 69 "… not all shareholder interventions are created equally. Some are legitimately designed to improve corporate efficiency and performance, especially by holding poorly performing boards of directors and top management teams to account. But others are motivated by an activist's belief that he or she has better ideas about how to run the company than the incumbents, which may be true sometimes but often seems dubious. Worse yet, some interventions are intended to advance an activist's agenda that is not shared by other investors."
guarantee the activism of long-term investors, rather than short-term speculators, it would be advisable to increase the terms of the eligibility requirement up to two years. In accordance with this vision, some scholars have argued that greater power should be given to minority shareholders in large public companies along with greater shareholder responsibility by means of expanding the fiduciary duties traditionally applied to the board of directors. 70 Particularly, in Lovenheim v. Iroquois Brands, Ltd., the court decision did not mention if the proposal of the plaintiff was influenced by self-interested behaviour. It is, however, unclear whether Lovenheim was genuinely pursuing to address an eventual negative economic impact based on reputational reasons or whether it was simply a good approach to a general social concern. 71 Moreover, an evaluation based merely on the social significance of the proposal makes it difficult for judges to stand for the best interests of all the key corporate players. In this sense, those shareholders who were purely interested in their financial return from Iroquois (the majority) were neglected by the court. It is thus questionable whether the Rule is meant to protect all shareholders' interests or just a part of them. In that sense, it would be advisable to require fuller disclosure of the proponent's interests when a proposal is filed.
Valuable Tool to Influence Managerial Decision
Usually after the failure of an informally negotiated process between shareholders and management, the process enters a conflict stage that entails the proposition of resolutions at the general meeting of shareholders. 72 By means of the Rule, 73 shareholders in American public corporations have the right to include their proposals in the corporation's proxy materials 74 under a particular procedure and eligibility test based on 13 grounds of exclusion. This legal mechanism has been ruled by the SEC since 1934 and was used for the first time in 1942. What is relevant is to convince the board to add the proposal to the agenda in order to be voted in the next annual shareholders' meeting. With the submission of a brief text in the proxy materials, shareholders can require a specific action of the management to be presented and voted on at the next annual or special shareholders' meeting. However, even if the proposal gains a 70. Anabtawi & Stout 2008 . The authors argue that the typical fiduciary duties applicable to directors and officers and to some extent to controlling shareholders should also be applicable to minority shareholders as they can use their empowered status to promote corporate actions that give a personal, material economic benefit to the detriment or exclusion of other shareholders. 71. It the case of Iroquois Brands, the reason to divest the business after all was motivated by economic and reputational reasons. majority vote, the management is still not obliged to implement it. 75 The majority of corporate scholars consider a shareholders' proposal under Rule 14a-8 as a valuable tool of corporate governance that is meant to influence managerial decisions. 76 It is also viewed as a unique mechanism in corporate law, as it provides shareholders with the opportunity to initiate corporate action, 77 thereby negating the traditional decision-making model in which the board acts and the shareholders mostly react. 78 Overall, it serves as an effective channel of communication for shareholders 79 to voice their concerns to the management and other shareholders on the company's financial, governance and social performance. 80 Shareholder participation, by means of proxy proposals, is a useful and relevant way of mitigating managerial agency problems. 81 Conversely, as mentioned earlier, it has been questioned whether activists are using the Rule simply for their own self-interests rather than for the best interests of the company. 82 In addition to this, it has to be said that much of its ineffectiveness is attributed to its mere precatory nature. 83 There are several requirements with regards to eligibility in order for the proposal to be included in the proxy materials. In general terms, the proponent must have continuously held at least $2,000 worth of stock, or 1 percent of the outstanding voting shares, for a period of at least one year before the proposal is submitted. Among other exceptions, the company may exclude the proposal if it relates to operations which accounted for less than 5 percent of its total assets at the end of its most recent fiscal year, for less than 5 percent of its net earnings and gross sales in its most recent fiscal year and if it is not otherwise significantly related to the company's business. 84 If the company considers that the proposal has failed to meet one or more requirements, the management can request a no-action letter from the SEC, stating that the company is allowed to omit the proposal from the proxy materials. The administration procedure of the Rule has been particularly contested by activists and has thereby been amended several times over the years. 85 The administrative application given by the SEC has been contradictory. A lot of confusion has surrounded the content of noaction letters that have been issued, particularly because of the inconsistency in the applicability of the Rule's exceptions and its several amendments. 86 Such a lack of guidance in respect to eligibility requirements and the proper application of the Rule's exceptions encouraged a vast number of lawsuits, with Lovenheim v. Iroquois Brands, Ltd. being one of the first.
Social Contribution of Rule 14a-8
Originally, social proposals were not considered at all. During the first few years, the SEC excluded proposals made primarily 'for the purpose of promoting general economic, political, racial, religious, social or similar causes'. However, the rise of social causes in the 1960s changed the corporate landscape, and shareholders, including activist shareholders, began to question the corporation's role in society. 87 The corporate activism of the 1970s was seen as a propaganda war against corporate capitalism, and yet social proposals in that time did not create any fundamental change in the corporate system. 88 The Rule was basically used as a device by social activists to promote unnecessary struggles between activist shareholders and managers. 89 The current regulation at that time was damaging the efforts to achieve the democratic participation of shareholders. 90 The major shift came in 1972. For the first time, a court reviewed certain social aspects of the Rule in Medical Committee for Human Rights v. SEC. 91 Consequently, in 1976 the SEC allowed the inclusion of social policy proposals in proxy materials. This was after deleting the social cause provision and allowing management to exclude shareholders' proposals if they involved business matters that were mundane in nature, or if the proposal did not involve any substantial policy or other considerations. This meant that managers could no longer exclude proposals with significant policy implications. 92 It should be noted that shareholder democracy is the foundation of Rule 14a-8 93 as it is primarily meant to protect shareholders. 94 As confirmed in the most influential cases on social actions, the Rule is meant to enhance corporate democracy and to improve the course of business in case of management bad performance. 95 85. Friedman 2011 , p. 51. 86. Lazaroff 1997 . 87. Mueller 1998 . 88. Manne 1971 In general terms, the social contribution is given by the fact that shareholders' proposals provide individuals with an opportunity -although not binding -to guarantee the social role of corporations, they foster debate on economic and social issues, and it is likely that they improve managers' decisions. 96 It must be noted that social proposals for a long time played a subsidiary role towards the American Congress incapacity to rule or act on social topics. 97 However, such view has changed particularly since the American Congress decided to take action on polemic social issues related with conflict minerals abroad. 98 Currently, shareholders' social proposals are considered one the most common categories of shareholders' proposals submitted during the last years. According to recent studies, 'shareholders' proposals on environmental and social topics represent 52 percent of all shareholders' proposal submissions so far in 2015, compared to 46 percent in 2014 and 39 percent in 2013'. 99 Rooted on Rule 14a-8, investors' attention on sustainability practices in the US is on rise.
Social Significance of Ordinary Business
Matters Currently, the debate has led to one of the Rule's exceptions. The ordinary business exclusion has been called the 'most perplexing' of the exclusions. 100 Proposing recommendations or changes in routine matters is not permitted. 101 Consequently, Rule 14a-8(i)(7) permits the exclusion from proxy statements of any proposals that are related to ordinary business matters. In other words, recommendations should relate to important policy issues relevant to the company's business. 102 This entails the task of identifying what is ordinary and what is not, which can be difficult. The SEC has not been clear in defining when a particular issue is not ordinary business and, so it has become a significant matter of Dodd-Frank, SEC Regulations, and Legal Challenge, in relation to the armed conflicts occurring in the Democratic Republic of Congo the American Congress addressed the necessity for transparency of resource extraction payments as follows: "…The Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank) added two sections to deal with these issues. Both of the sections require the issuing of regulations by the SEC in order to make public the involvement of U.S. companies in conflict minerals and in resource extraction payments. Very briefly, Section 1502 mandates the SEC to issue rules requiring the disclosure by publicly traded companies of the origins of listed conflict minerals. Section 1504 mandates SEC rules requiring resource extraction issuers to disclose payments made to a foreign government or the federal government for the purpose of the commercial development of oil, natural gas, or minerals. The SEC has issued final rules, and court cases have challenged the rules on several grounds…)…" 99. contestation. 103 It has been highly complex for the SEC and so on for judges to define the line between ordinary business operations and social policy matters. 104 Some court cases have illustrated the inconsistency of the SEC in respect to ordinary business matters. In 1991, shareholders of Amalgamated Clothing and Textile Workers Union submitted a proposal to Dayton Hudson Corporation asking to report on equal employment opportunity initiatives. The company excluded the proposal, since employment issues were related to ordinary business matters. The SEC refused to issue a no-action letter, stating that an equal employment opportunity would involve policy decisions beyond those personal matters that constitute the company's ordinary business. One month later, the SEC sided with Wal-Mart Stores, Inc., to exclude an identical proposal submitted once again by Amalgamated Clothing and Textile Workers Union. Although both cases were focussed on the interpretation of the same exclusion, the SEC concluded that in the first case, the proposal should not be excluded, as it was not related to ordinary business matters, while with respect to the second case, the SEC sided with the company. 105 Another relevant case is dated back in 1992, called Cracker Barrel. Cracker Barrel, a restaurant chain, fired a group of employees based solely on their sexual orientation. One of its shareholders, New York City Employees' Retirement System (NYCERS), submitted a proposal pursuant to Rule 14a-8, requiring the amendment of its non-discriminatory hiring policy statement. The company refused to include such proposal stating that it was related to ordinary business matters. 106 However, at NYCERS' request, the court reversed the SEC's decision and the proposal was admitted for shareholders' voting. The result was the full incorporation of non-discrimination policies within the company. These cases show the ability of the Rule to initiate social policies within corporations. Now, the purpose of the current controversial Rule's exception implies that what is 'mundane in nature' should remain within the management's exclusive providence, whereas shareholders are entitled to have a say on those things which constitute significant policy matters. 107 On this matter, the SEC has confirmed that:
Certain tasks are so fundamental to management's ability to run a company on a day-to-day basis that they could not, as a practical matter, be subject to direct shareholder oversight. Examples include the management of the workforce, such as the hiring, promotion, and termination of employees, decisions on production quality and quantity, and the retention of suppliers. However, proposals relating to such matters but focusing on sufficiently significant social policy issues (e.g., significant discrimination matters) generally would not be considered to be excludable, because the proposals would transcend the day-today business matters and raise policy issues so significant that it would be appropriate for a shareholder vote. 108 Notwithstanding, if the SEC promotes shareholders to submit proposals that are related to tobacco products, disclosure of political activities and supply chain environmental issues, it is quite difficult for shareholders to demonstrate that those are not part of the ordinary business activities of the company. 109 Therefore, the SEC will continue with the case-by-case illustration model and judges are recommended to refer to Lovenheim v. Iroquois Brands, Ltd. 110 The exclusion under Rule 14a-8(i)(7) should be revised as it has been demonstrated to be ineffective to address social concerns. One of the most recent actions dealing with shareholders' social proposal was seen in Trinity Wall Street v. Wal Mart Stores Inc. Trinity. 111 An episcopal parish in New York City, submitted a proposal for Wal-Mart's 2014 annual meeting requesting that the Compensation, Nominating and Governance Committee Charter be amended in order to develop and implement standards for use in deciding whether to sell a product that '(1) especially endangers public safety; (2) has the substantial potential to impair the reputation of Wal-Mart and/ or; (3) would reasonably be considered by many offensive to the family and community values integral to the Company's promotion of its brand.' The aim was to pressure the board in order to stop the sell of fire guns. Wal-Mart obtained a 'no-action letter' from the SEC based on the ordinary business exclusion. Trinity decided to go further and filed a suit. The Court supported Trinity's shareholders' proposal considering that it did not deal Wal-Mart's ordinary business operations. Social policy issues, such as the sale of high-capacity firearms, may 'transcend the day-to-day business matters'. According to the Court's decision, Trinity may resubmit its proposal for Wal-Mart's 2015 annual meeting. However, on 6 July, the US Court of Appeals for the Third Circuit reversed the decision. 112 According to the Court's opinion, it was argued that the shareholders' proposal relates to ordinary business operations despite the fact that raises a significant social policy issue. The subject matter of the proposal 'targets day-to-day decision-making" and so to excludable from being included in the proxy statements. The court also sustains that Wal-Mart being a retailer of multiple products commands the determination of an appropriate mix of products to the management and to the board of directors.
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By contrast, a decision to stop selling a particular product is more likely to transcend ordinary business matters (like when the company is a manufacturer of a narrow line of products). Wal-Mart is a major retailer and Trinity's proposal addressed how Wal-Mart approaches merchandising decisions and not addressed a formal request to stop selling fire guns.
4.3 Non-Binding Nature of Rule 14a-8 As mentioned earlier, the Rule is precatory in its nature. Even if shareholders approve the resolution by more than 50 percent of the votes, the management can decide not to implement it. 113 Only the proposals that are likely to increase the value of the company, or have strong support from the shareholders, tend to be accepted. 114 Because of the aforementioned condition, some scholars argue that proposals from shareholders can in no way determine corporate policy, meaning that, as in all corporate law systems, the board is still responsible in running the company. 115 In addition, the inability of the Rule to change corporate policies has been supported by empirical studies that have evaluated the mechanism as inefficient, 116 thereby considering it as little more than a simple channel of communication. 117 Nonetheless, Rule 14a-8 is still a very powerful tool for minority shareholders as they can influence managerial decisions even if their proposals do not pass. For instance, social policy proponents are aware of the nonbinding feature of the Rule and its likely unpromising outcomes. In that sense, a social proponent will seek to call attention to an issue in order to obtain legislative or regulatory changes or to influence public attitude more generally, rather than to expect any immediate change in the social policies of the company. 118 Thus, the goal for a proponent is to obtain enough votes for the proposal in order for it to be re-submitted the following year. 119 This goal is more like a broader strategy and bears similarities to the one illustrated in Lovenheim v. Iroquois Brands, Ltd. Furthermore, even withdrawn or rejected proposals of the shareholder are viewed as proper governance mechanisms to foster corporate changes. As a means to avoid negative publicity or an adverse vote at the shareholders' meeting, managers frequently invite activist shareholders to negotiate privately before the initiation of a submission. This results into the possibility that the proponent might come to a satisfactory agreement, meaning having the proposal or request fully or partially implemented. 120 This suggests that private negotiations are an alternative mechanism that should not be underestimated. Empirical studies have demonstrated that a majority of votes on non-binding proposals of the shareholders have a persuasive effect on managerial decisions. 121 In 2013, evidence from the proxy access of the largest American companies suggested that environmental and social issues represented the principal category of shareholders' proposals submitted. 122 Moreover, voting support has notably increased, even reaching the threshold level of 30 percent support, which is seen as sufficient to be considered by the management. 123 Empirical evidence has also demonstrated that regardless of the precatory nature of shareholders' proposals under the Rule, as many as 40 percent of those proposals which achieve a majority vote are implemented. 124 Furthermore, directors are strongly pressured to respond the demands of shareholders' proposals. This is caused by the fact that if they receive more than 50 percent of the votes and they fail to respond, they surely will be targeted for removal in the forthcoming year. 125 In response, one of the two major proxy advisory firms in the US has recommended in its proxy voting policies for the 2014 proxy season to vote against director nominees when the board has failed to act on shareholders' proposals that received the support of a majority of the shares cast in the previous year. 126 Clearly, the current message for American directors is that shareholders' proposals should not be underestimated as their non-binding status is being diminished. 
The Restricted Landscape for Shareholders' Proposals in Europe
It is notable that even though shareholders in the US must cope with the precatory nature of proposals, they still serve as an advanced model of shareholder engagement and activism. Therefore, it is arguable why shareholders in European companies are so reluctant to submit proposals considering their binding nature. This could partially be explained by the fact that shareholders in European companies may easily call for extraordinary meetings, in contrast to the American-restricted situation. 131 Therefore, managers in European companies will try to negotiate before reaching the phase of a conflict form by means of the requisition of an extraordinary shareholders' meeting. 132 Conversely, American shareholders may only have this right if stipulated under the company's articles of association. Additionally, the ownership structure is another reason to take into consideration for the scare activity on shareholders' proposals in Europe. Deviations from 'oneshare-one-vote' principle, existence of multiple voting, pyramidal structures and cross-ownership structures are common features of most Continental European companies. 133 Under such corporate structures it is common to resolve differences behind the scenes, particularly when considering that proposals are seen as a negative signal of governance and drivers of a negative stock price effect. 134 Furthermore, European minority shareholders do not enjoy the level of legal protection that is given in the US. In addition, some Continental European firms still have the multiple classes of shares, thus avoiding the one-share-one vote rule. 135 It has even been stated that lawsuits may be more effective than the practice of submitting proposals. 136 Overall, the impediment for the proliferation of European shareholders' proposals, lies on the diverging regulation concerning proxy submissions across jurisdictions. Recent empirical research on shareholder engagement in European companies conclude that the technical solicitation process entails too many barriers in allowing shareholders to submit proposals. 138 The fact that in the US shares must be registered makes it easy for shareholders to contact other shareholders. By contrast in most European jurisdictions, ownership is not recorded because of the existence of bearer shares, which of course is seen as a barrier for shareholder engagement. If shareholders where communicated with other shareholders it would be easier for the proponent to gather greater support in order to succeed with the proposal. Equally, it has been demonstrated that high minimum ownership thresholds and the existence of share blocking tend to diminish shareholders' proposals. 139 European regulatory framework has been especially concern on European shareholders' 'rational apathy'. 140 The last revision on the Shareholders Rights Directive (Directive 2007/36/EC) -which aims to encourage long-term shareholder engagement -has slightly addressed one of the above-mentioned barriers. The revision might have been a good opportunity to enhance shareholders' proxy submissions. However, the new text did not took a clear stance towards the encouragement of shareholders' proxy submissions. Exceptionally, the revision took a step forward in creating a 'framework to allow listed companies to identify their shareholders and requiring intermediaries to rapidly transmit information related to shareholders and to facilitate the exercise of shareholder rights '. 141 There is no strong recognition for encouraging proxy submissions in Europe. Corporate scholars have argued that European countries are not ready to apply the US approach on the governance role of shareholders ' proxy submissions. 142 This is supported with the high five percent minimum ownership requirement. As a result, it is quite difficult for minority shareholders to form coalitions in order to achieve the 5 percent threshold basically because of the existence of bearer shares. 143 It seems that the revision of the Shareholders Rights Directive intends to avoid situations of excessive shareholders' activism as frequently occurring in the US. Thereby, it could be argued that the increasing demand of social proposals promoted in the US and the limited activity of European shareholder proposals are precipitating the process of converge between the shareholderoriented model (predominant in the US and AngloAmerican countries) and stakeholder-oriented model (predominant in Continental European countries). The rise of social proxy submissions in the US -along with other sustainable corporate initiatives 144 -is changing the primacy of shareholder wealth maximization view within American boardrooms.
Relevant Data
Empirical data contains evidence that proposals addressing corporate social responsibility issues between 1998 and 2008 counted up to three in Continental Europe and 18 in the UK. 145 For instance, in the UK most shareholders' proposals are focussed on proxy contests seeking board changes, whereas in Continental Europe they are more focussed on governance matters. There is a common element, however, being that most of the targeted companies seem to be underperforming. Moreover, when a vote occurs at the general meeting, it tends to have an adverse effect on the stock price. 146 What is more concerning is that the voting results on social proposals are not being supported at shareholders' meeting. For instance, in the UK, before submitting a proposal, a proponent is recommended to convince the rest of the shareholders of the topic wanted to be placed in the agenda of the next annual meeting, because it would be difficult to pass the resolution otherwise. 147 Therefore, the lessons learned from the applicability of Rule14a-8 and its social contribution do not seem to be included in European jurisdictions. 148 Notwithstanding, in the UK, the submission of shareholders' proposals is receiving more attention and is becoming notorious because of the support of some charities. 149 proposals is 'empty letter', because the five percent ownership threshold is still highly prohibitive, and shareholders are unable to communicate and form coalitions due to a lack of infrastructure for proxy solicitation and even access to share registries". 144. Other corporate initiatives in the US, like the Benefit Corporation legislation, is fostering changes for the benefit of stakeholders and the public interest. 145. Cziraki, Renneboog & Szilagyi 2009. 146 al to be considered at the next annual general meeting, but only if the proponent represents not less than 5 percent of the total voting rights or if the proponent with less than the required threshold has the support of another 99 shareholders who have paid at least GBP100 per share. 150 This eligibility requirement is considered extremely strict and difficult to achieve for individual investors, especially in comparison with the eligibility criteria under Rule 14a-8 in the US. Thus, the chances in the UK to pass shareholder-initiated resolutions at the shareholders' meeting effectively are limited, resulting in the majority of proponents trying to pursue other alternatives. 151
